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STATEMENT OF THE CASE

This is a habeas proceeding brought under article 11.071 of the Code of Criminal
Procedure. Mr. Reed was tried and convicted of capital murder and sentenced to death.
This Court has denied Mr. Reed’s direct appeal as well as his first habeas application.
The Court dismissed a supplemental habeas application filed during the litigation of Mr.
Reed’s first habeas application. A petition for a writ of habeas corpus was filed in federal
district court, but was abated to allow Mr. Reed to return to state court for purposes of
exhaustion.

Mr. Reed accordingly filed his third state habeas application and this Court
ordered a hearing to be held on two of the claims raised. That hearing was held in
Bastrop District Court in March, 2006. A fourth application was then filed raising an
additional claim that came to light as a result of evidence revealed at the hearing. The
trial court subsequently entered findings of fact and conclusions of law recommending
that relief be denied. This Court requested briefing on four issues, which are set out
below. The matter was issued its own cause number, AP 75,693 and involves claims
brought in all of Mr. Reed’s habeas applications.

ISSUES PRESENTED

The Court framed the issues as follows:

(1) Assuming, arguendo, that the trial court entered a finding of fact or
conclusion of law that has multiple sentences or phrases and that a portion of the finding
or conclusion is supported by the record, while another portion is not, to what extent does
this Court owe deference to the trial court on such a finding or conclusion? May the
Court disregard the finding or conclusion in its entirety?
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(2)  Assuming, arguendo, that numerous findings or conclusions, or parts
thereof, are not supported by the record, how should this affect the level of deference to
the findings and conclusions as a whole?

(3)  Applicant has included in a subsequent writ a free-standing claim of actual
innocence that we have previously rejected. The subsequent writ also includes specific
Brady claims. May this Court treat the actual-innocence claim as a Schlup claim? If so,
is the Schlup claim sufficient to resurrect Brady claims from Applicant’s prior writs that
would otherwise be procedurally barred and permit use of those claims in determining
whether Applicant is entitled to relief on his current subsequent application?

Mr. Reed respectfully adds the following issue:

(4) Is Mr. Reed entitled to habeas relief when the materiality and prejudice of
all of his claims are viewed collectively?-

SUMMARY OF THE ARGUMENT

Mr. Reed did not murder Stacey Stites. He has shown his entitlement to relief by
revealing the false and misleading nature of the State’s forensic evidence — the
centerpiece of the state_’s case at trial — and the incriminating inconsistencies and fallacies
in the asserted defense of the primary alternate suspect, Ms. Stites’ fiancé, Jimmy
Fennell. Based on this showing of innocence, this Court may revisit claims that it
previously rejected or found to be procedurally defaulted. In considering these claims
now, the Court is not bound by the trial court’s findings of fact and conclusions of law,
especially where those findings are (1) inconsistent with the record, (2) based on limited
evidence, or (3) not based on a first-hand evaluation of a witness’s demeanor. Viewing
all of the evidence and all of Mr. Reed’s claims collectively, he is entitled to habeas relief

in the form of a new trial.
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STATEMENT REGARDING THE RECORD

This case involves the records from several different proceedings. The following

abbreviations are used to refer to these various records:

Trial Reporter’s Record: S.E. Vol. **;**

Trial Clerk’s Record: TCR Vol. ****

Habeas Nos. 50, 961-01, -02, Reporter’s Record 1% Habeas RR Vol. **;**
Habeas Nos. 50, 961-01, -02, Clerk’s Record 1* Habeas CR **

Habeas No. 50, 961-03, Reporter’s Record 2" Habeas RR Vol, **;*x*
Habeas No. 50, 961-03, Clerk’s Record 2" Habeas CR Vol. **:**

The Bastrop District Clerk provided three volumes of clerk’s record from the 2006
hearing, all labeled Volume 1 of 1. For purposes of this Brief, Volume 1 is identified as
the 375 page volume containing the Subsequent Application and exhibits. Volume 2 is
identified as the 76 page volume containing the corrected exhibits to the Subsequent
Application. Volume 3 is identified as the 130 page volume containing pleadings,
findings of fact and conclusions of law and other hearing documents.

Additional documents that were originally omitted by the district court will be
included as a supplemental clerk’s record. At the time of filing, the clerk is still
preparing this supplemental record. Documents that will be included in this supplemental

clerk’s record are cited as 2™ Habeas Supp. CR.
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IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

EX PARTE
No. AP 75,693

L» L LN

RODNEY REED

BRIEF OF APPLICANT RODNEY REED

TO THE HONORABLE JUDGES OF THE COURT OF CRIMINAL APPEALS:

L.
INTRODUCTION

Rodney Reed did not murder Stacey Stites. The central piece of the evidence used
fo convict Mr. Reed was the fact that his semen was found inside Ms. Stites at the time of
her death. The explanation for this fact was presented at trial and through his habeas
proceedings: he and Ms. Stites had a consensual ongoing sexual relationship. This was
an explosive assertion in light of the fact that Rodney Reed is an African American man,
Stacey Stites was white, and at the time of her death and her relationship with Mr. Reed,
was engaged to Jimmy Fennell, a white police officer.

Tragically, the state guided the presentation of the misleading evidence that led to
Mr. Reed’s conviction and death sentence. It was not until the habeas litigation that it
~came to light that the incriminating forensic evidence presented by the state was

profoundly misleading. Mr. Reed has since presented scientific evidence showing that



the State’s theory that he sexually assaulted Ms. Stites at or near the time of her death is
completely unfounded and based on incompetent evidence.

Moreover, there was ample evidence that Mr. Fennell — who failed two polygraphs
on the subject of his involvement in Ms. Stites’ murder — had opportunity and motive.
Tragically, the State suppressed much of this evidence implicating Mr. Fennell,
including:

° an eyewitness who saw Mr. Fennell and Ms. Stites in a loud confrontation in a
parking lot soon before Ms. Stites was killed;

° a DNA report from tests on a beer can found near Ms. Stites body suggesting that
Ms. Stites shared beer with Mr. Fennell’s close friend, neighbor and fellow
Giddings Police Officer David Hall as well as Edward Samela; and

° A statement by Mr. Fennell before the murder that, if he caught his girlfriend
cheating, he would strangle her with a belt.

Finally, the State’s processing of the scene and evidence is a textbook example of
— at best — ineptitude and — at worst — misconduct. Numerous questions remain about the
evidence and the crime scene that cannot be reconciled with the State’s theory of the
case.

In this Brief, Mr. Reed will discuss how the evidence shows that he is innocent
and why such a showing allows the Court to review all of his claims, regardless of any
procedural default or prior disposition by this Court. Furthermore, this Brief will explain
the standard for reviewing a trial court’s findings of fact and conclusions of law. Under
the particular circumstances of this case, the Court owes very little deference to the trial

court’s deeply flawed findings. Based on the arguments and evidence submitted in Mr.



Reed’s habeas proceedings, this Court should grant relief on all of Mr. Reed’s claims and

reverse his conviction and sentence of death.

IL.
STATEMENT OF FACTS

Mr. Reed’s conviction rests on the State’s forensic evidence identifying his semen
on and in the body of Ms. Stites and the flawed opinion of Travis County Medical
Examiner Dr. Roberto Bayardo that the semen was deposited at or around the time of her
death. Subsequent investigation in this habeas proceeding has shown that there is much
more to the story. More rigorous forensic analysis demonstrates that the prosecution’s
theory of rape cannot withstand scientific scrutiny and that consensual sexual contact
between Ms. Stites and Mr. Reed could have taken place over a week before her death.
This lends additional support to the evidence at trial and new evidence that Mr. Reed did
not murder Ms. Stites, and the two were having an affair. Moreover, there is
considerable evidence that Mr. Fennell was an obsessive boyfriend with a violent temper.
Eyewitness testimony and polygraph results show that Mr. Fennell was lying when he
testified that he was at home asleep when Ms. Stites was murdered.

A. The Discovery of Ms. Stites’ Body

In discussing Mr. Reed’s innocence, it is appropriate to begin with the facts
surrounding Ms. Stites’ disappearance and the discovery of her body. Ms. Stites’ co-
worker, Andrew Cardenas, was surprised that she had not arrived at the Bastrop H.E.B.
for her 3:30 a.m. shift. S.F. Vol 43:101. Although Ms. Stites commuted from Giddings,

Texas where she lived with her fiancé, Giddings Police Officer Jimmy Fennell, Jr., she



usually arrived on time. Mr. Cardenas ordinarily met Ms. Stites in the store parking lot
and they went in the store together to start their shifts. /d. When Ms. Stites failed to
appear, Mr. Cardenas waited for a short time and then went inside to begin his work.
After about an hour had passed and Ms. Stites was still not there, Mr. Cardenas began to
worry and went to the store personnel office to ask for Ms. Stites’ home telephone
number. Because of difficulty in retrieving the number, Mr. Cardenas didn’t call until
about 6:45 a.m. S.F. Vol 44:70.

Ms. Stites” mother, Carol Stites, who lived in a downstairs apartment in the same
building as Fennell and Ms. Stites, received the phone call. She telephoned the upstairs
apartment to see if her daughter was still there and was told by Mr. Fennell that Ms.
Stites was not in the apartment. S.F. Vol 44:70. Carol Stites then called the Bastrop
County Sheriff’s Department, the Giddings and Bastrop Police Departments and the
Department of Public Safety. Mr. Fennell, upon hearing that his fiancé had not made it to
work, came downstairs and got the keys to Ms. Stites’ car to start a search for Stacey.
S.F. Vol 44:71.

At 5:23 a.m., Bastrop Police Officer Paul Alexander noticed a red Chevrolet
pickup truck in the Bastrop High School parking lot. S.F. Vol 43:117. He ran the plates
and determined the truck was not stolen, but was registered to a Jimmy Fennell. Looking
in the truck he saw some books and clothes, but nothing seemed out of place. S.F. Vol
43:120. Next to the vehicle Officer Alexander noticed a broken piece of a belt with a

buckle on it, but thought that some kid had merely broken his belt.



Shortly before 3 o’clock in the afternoon, Kenneth Osborn, a real estate appraiser,
| spotted Ms. Stites’ body while on Bluebonnet Road, a semi-rural road on the outskirts of
Bastrop, Texas. S.F. Vol 44:18-21. Although Ms. Stites’ uncovered body was visible
from the roadway, it was located in brush off to the side of the road. Mr. Osborn went to
a nearby house and had the occupants notify the authorities. Mr. Osborn returned to the
body with the occupant of the house who checked the body for a pulse. S.F. Vol 44:29.
Law enforcement officers from several agencies responded to the scene.
B. Early Investigation

When the Bastrop Sheriff’s Department learned of Stacey Stites’ disappearance,
Officer Alexander was called back to the office to write a report about the pickup truck.
The Sheriff’s Office had the truck towed to a secure location and contacted Mr. Fennell
who came out to identify the truck. Inside the vehicle, officers found one of Ms. Stites’
shoes, one of her earrings, and pieces of a plastic drinking glass. Vol 44:107,174. The
driver’s seat was reclined and the seatbelt still fastened. Between the driver’s and
passenger’s seats officers found what appeared to be some sort of bodily fluid.

Officers who went to where the body was found taped off the area and called the
Texas Department of Public Safety Crime Laboratory to process the scene. During the
crime-scene processing, officers discovered a section of a belt similar to that found near
Fennell’s truck and an abrasion on Ms. Stites’s neck that appeared to have been made by
the belt. Karen Blakely, a DPS analyst, examined the body and took vaginal and breast
swabs and tape lifts to recover trace evidence. S.F. Vol 44:124. Preliminary testing of

the vaginal swabs conducted at the scene indicated the presence of spermatazoa. S.F. Vol



44:127. Beer cans that were found across the road from Ms. Stites’ body were also
collected.’

For many months after Ms. Stites was murdered, her fiancé, Mr. Fennell, was the
primary suspect. He was interrogated by both Bastrop County Sheriff’s Officers and
Texas Ranger Sergeant Rocky Wardlow concerning his involvement in the murder. S.F.
Vol. 45:110; S.F. Vol. 46:125. He was given two polygraph examinations during the
investigation, both of which revealed deception in his responses to questions about
whether he strangled, hit or struck Ms. Stites. S.F. Vol. 52:10, 15; id. at 150, 155. In
October 1996, Mr. Fennell was examined by licensed polygraph examiner Pat Carmack
of the Bastrop County Adult Supervision Department. S.F. Vol 52: 150. Pat Carmack
testified that Mr. Fennell was deceptive when he responded to the questions of “did you
strangle Stace_y Stites”, “did you strike Stacey Stites”, and “did you hit Stacey Stites.” Jd.
at 155. Officer Carmack testified that he took steps to explain the deceptive finding by
running another chart, but that it did not change the result. /d.

Mr. Fennell was given another polygraph examination by Texas Department of
Public Safety Lieutenant Gordon Moore in December of 1996. S.F. Vol 52: 10. In this
examination, Mr. Fennell was found to be deceptive in answering the questions, “did you
strangle Stacey Stites,” did you “hit her on the head,” “did you see her on the morning of

April 23,” and “did you see her in a red car.” /d. at 15.

' The numerous protocol violations and other instances of unprofessional conduct at the crime
scene — many of which potentially contaminated or destroyed potential evidence — are discussed
in more detail below.






